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1. MR JUSTICE TUCKER: This is an Application for Judicial Review of decisions made by the Benefits Review Board of London Borough of Kensington & Chelsea made 20 Oct. 95. The decisions complained of were first, that the Applicant occupied accommodation larger than is reasonably required by him, and second that the housing benefit that the Applicant was to receive was to be restricted to £230 per week.

2. The Applicant is Anthony Ross Pirie. He lives in a fashionable part of London and is the tenant of 1A Clabon Mews, London SW1, which he holds under the terms of an assured tenancy from the Cadogan Estates.

3. The premises have 4 rooms, with bathroom and kitchen, and is set out as 2 bedroomed accommodation with a living room and study. The Applicant lives there with his wife. He has 2 sons in their 20s who live elsewhere, but who come to stay from time to time, and he has an elderly mother to whom the same applies.

4. The Applicant used to be involved in the property market in central London, but his business collapsed, and he has fallen on hard times. He is unemployed, and is in receipt of housing benefit.

5. The Registered Rent for the property is £299.17 per week as assessed by the Rent Assessment Committee on 10 Oct. 94. However on 18 Nov. 94 the Respondent decided to restrict the Applicant’s Housing Benefit to £155, which was subsequently increased to £160 per week. The Applicant appealed against this decision but the appeal was rejected. The Applicant then appealed to the Benefits Review Board. On this occasion he was partially successful. The Board concluded that the determination of £230 per week made by the Rent Officer was the appropriate level of rent for suitable alternative accommodation. They found that the appropriate size of accommodation for the purposes of comparison was a 1 bedroom or 2 roomed flat. They found that the Respondent did have to show that such accommodation was available, albeit in the limited sense of there being an identifiable class of such accommodation in existence at the level of rent to which the Applicant had been restricted. These findings and conclusions were set out in the decision letter of 20 Oct. 95.

6. The Applicant remained dissatisfied. He applied for leave to move for Judicial Review. However, he was persuaded that he ought first to apply to the Review Board to set aside their decision. This application was considered by a differently constituted Board on 20 Feb. 96. They set out their decision in a letter 21 Feb. 96. In the Board’s view, the size of the accommodation to be paid for by public funds had to be related to the housing needs of a claimant’s household and the claimant could only “reasonably require” public funds to meet the cost of one bedroom accommodation.

7. The Board next considered whether the original Board had to consider the availability of alternative accommodation. Having noted the decision of Collins J in R v Coventry City Council ex parte Waite and others (Unreported), the Board said that they were satisfied that there was a market or potential market for one bedroom properties let under Assured Tenancies which gave reasonably equivalent or the same security of tenure as that enjoyed by the Applicant.

8. The Board considered the Rent Officer’s Valuation of £230 per week and felt that it was reasonable for the original Board to have accepted it. They said that if they were considering the case afresh, they would reach the same decision.

9. Accordingly the Board found that it was not in the interests of justice to set aside the decision of 20 Oct. 95, and so dismissed the application.

10. Leave was subsequently obtained to move for Judicial Review, and that is how the matter comes before me. It has not been suggested that there has been any delay in making the application.

11. The starting point is Regulation 11 of the Housing Benefit (General) Regulations 1987.

12. The first relevant consideration is that contained in Regulation 11 (2) - “The appropriate authority shall consider:
(a) whether.... a claimant occupies a dwelling larger than is reasonably required by him...... having regard in particular to suitable alternative accommodation occupied by a household of the same size”.

13. Pausing there, Mr Staddon for the Applicant, submits, though with no detectable enthusiasm, that because there is no reported authority on the meaning of the word “required”, I should depart from the interpretation previously placed upon the word as meaning “needed”, and should adopt an alternative meaning which it is submitted the word is capable of bearing i.e. “demanded”. Thus, it is submitted, the approach should be to consider whether the Applicant occupies a dwelling larger than is reasonably demanded by him.

14. I reject this submission. I agree with Mr Findlay, for the Respondent that to interpret the word “required” as meaning “demanded” would open a large gap in the Regulations. I prefer the approach adopted by the Benefits Review Board in their letter of 21 Feb. 96. They referred to the judgement of Court of Appeal in R v Housing Benefit Review Board of East Devon District Council ex parte Gibson 25 HLR 487 that the purpose of Regulation 11 was to protect the public purse, and that one of the ways of doing so was to restrict the amount payable by Housing Benefits for Claimants “living in accommodation which is larger than was necessary to meet their needs”. The Board also observed that the DSS Guidance Notes refer to accommodation being “unreasonably large for the claimant’s needs”. I entirely agree with the Board’s view that the size of accommodation to be paid for by public funds has to be related to the housing needs of a claimant’s household. In this context the words “reasonably required” mean “reasonably needed”.

15. Since the Applicant lives with his wife, and no-one else habitually resides at the property, it is accepted by Mr Staddon that on the construction which I have adopted, the Board’s findings of fact as to the size of the accommodation needed by the Applicant are unimpeachable.

16. What Mr Staddon described as the main nub of his argument relates to Paragraph 2(c) of Regulation 11, which provides that the appropriate authority


shall consider (a) (already referred to); or
(c) Whether.... the rent payable for his dwelling is unreasonably high by comparison with the rent payable in respect of suitable alternative accommodation elsewhere.

17. It will be noted that the word “or” appears at the end of sub-para (a). This was not a point addressed by either Counsel, but it suggests to me that if the appropriate authority consider (as they did in this case) that the applicant occupies a dwelling larger than is reasonably needed by him, then they do not need to go on to consider (c) at all. The question whether the rent payable for the Applicant’s dwelling is unreasonably high, does not arise. This is borne out by the concluding words of paragraph (2):
“and, where it appears to the authority that the dwelling is larger than is reasonably required or that the rent is unreasonably high, the authority shall, subject to Paragraphs (3) to (4) (which do not apply here) treat the claimant’s eligible rent, as reduced by such amount as it considers appropriate having regard in particular to the cost of suitable alternative accommodation elsewhere and the claimant’s maximum housing benefit shall be calculated by reference to the eligible rent as so reduced”.

18. In my opinion, once the First Benefits Review Board had found that the applicant was over accommodated and that the appropriate size of accommodation for the Applicant’s needs was a one bedroom, or two roomed flat (as they did on 20 Oct. 95) then the next step was for them to consider what was the cost of suitable alternative accommodation elsewhere, as required by the concluding words to which I have referred.

19. Regulation 11 (6) provides that for the purposes of this Regulation -
(a) in deciding what is suitable alternative accommodation, the appropriate authority shall take account of the nature of the alternative accommodation and the facilities provided having regard to the age and state of health of [the claimant and any member of his family] and in particular, where a claimant’s present dwelling is occupied with security of tenure, accommodation shall not be treated as suitable alternative accommodation unless that accommodation will be occupied on terms which will afford security of tenure reasonably equivalent to that presently enjoyed by the claimant.

20. In the present case, the Applicant holds an assured Tenancy. So Mr Staddon submits, the alternative accommodation referred to must offer the same security of tenure, and must itself be an assured tenancy. Thus if it were only an assured shorthold tenancy it would not comprise suitable alternative accommodation. So far I agree with him.

21. However, Mr Staddon goes further. He submits that the alternative accommodation must be available. He does not suggest that it is necessary for the Local Authority to be able to identify specific property as being available for immediate occupation. But he submits that one or the other of two tests must be fulfilled.

22. The first of these is that referred to by Court of Appeal R v Housing Benefit Review Board of East Devon District Council ex parte Gibson . At page 494, the Master of the Rolls said;
“It is, in my judgement, quite sufficient if an active market is shown to exist in houses of the appropriate type in an appropriate place at the level of rent to which rent is restricted. there must, however, be evidence at least of that in a case falling within paragraph 11(3); otherwise the recipient, if he had to move, would have nowhere to go.”

23. Paragraph (3) refers to occupiers in a vulnerable situation, and does not apply to the present case. It is to be observed, however, that in this paragraph the words used are “unless suitable cheaper alternative accommodation is available”, whereas the word “available” is notably missing from the other paragraphs of the Regulations to which I have referred.

24. It seems clear to me that in the passage to which I have drawn attention, the Master of the Rolls was referring only to cases under paragraph (3)

25. However, at page 501, Evans LJ went further. He recognised that Gibson was a case where paragraph (3) applied and it followed that the court was not concerned directly with two questions which might arise under paragraph (2)(c). But he said:
“As at present advised, I would be inclined to interpret paragraph (2)(c) as requiring that there shall be, in the words of my Lord, the Master of the Rolls, a relevant active market in property of the relevant description, type or class,.......The upshot would be that in a paragraph (2)(c) case, if satisfied that there is an ascertainable market rent and an active market, then the authority is entitled to leave the applicants to take their chance of finding accommodation in that market”.
In R v Ipswich Borough Council ex parte Flowers (Unreported)

26. Popplewell J said (page 14) that he did not propose to follow that indication, persuasive though it is. He observed (as I have done) that the word “available” is conspicuously absent in paragraph 11(6)(a) in a Regulation where availability is taken into account under 11(3). Popplewell J preferred to follow the Judgement of Lord Clyde in the case of Walter Malcolm v Housing Benefit Review Board for Tweedale District , here he said this:
“Counsel for the petitioner sought to attack the decision on the ground that the Respondents had not considered whether any alternative suitable accommodation was available. But in my view, in the present case the consideration of the availability of the accommodation is not relevant. It is expressly made a consideration in Regulation 11(3) in relation to the particular persons to whom the paragraph applies. The plain inference is that it is not a relevant consideration in the case of the petitioner who does not fall within the description of any of those particular persons. Counsel sought to found upon the use of the word ‘will’ in Regulation 11(6)(a) to show that it was not some hypothetical accommodation which was to be considered but accommodation which was actually available. But in the light of the clear terms of Regulation 11(3) I am not prepared to draw that inference from the language of Regulation 11(6)(a)”.

27. In the view of Popplewell J the judgement of Lord Clyde accords with the interpretation of the clear words of the Regulation that availability is not a matter which has to be taken into account.

28. The second test referred to by Mr Staddon is the one suggested by Collins J in R v Coventry City Council ex parte Waite . Having considered the above cases, Collins J said this:
“It seems to me that Popplewell J. is clearly right. On the basis of the argument as it was presented to him in the Ipswich case, that was what he was deciding. But it seems to me that that does not give a full answere because, as was pointed out in Gibson’s case, the Board must, in doing its balancing exercise, bear in mind that if it reduces the eligible rent, then the likelihood is or, if one puts it no higher, the strong possibility is, that the tenant in question will find himself having to leave. Since 11(6) (a) focuses on the need to preserve security of tenure, it would be curious if the result of the exercise were that the local authority and the Board had no duty to consider the effect of their order when the natural result of it would be to achieve something which Parliament has considered to be undesirable. In those circumstances, it seems to me that there must, at the 11(2)(c) stage, be a consideration, in deciding on suitable alternative accommodation, whether such accommodation exists or is potentially available, in the sense I have described. Accordingly, I do not propose to follow the indication given by the Court of Appeal obiter in Gibson ...persuasive though it is, but to follow the judgement of Lord Clyde which in my view accords with the interpretation of the clear words of the regulation that availability not a matter which the Board had to take into account”.

29. As I have already stated, I do not think that the 11(2)(c) stage was reached, or had to be considered, in the present case, either by the Benefits Review Boards or by me. Therefore it is not necessary for me to decide whether or not, at such a stage, it is necessary to show the availability of any suitable alternative accommodation.

30. If I did have to decide the question, then I regret to say that I would not consider it right to follow the observations made obiter by Evans LJ in Ex parte Gibson, persuasive though they are. And neither would I be persuaded to agree with what Collins J said in Ex parte Waite . Mr Findlay criticises both these Judgements for putting an unwarranted gloss on the clear words of Regulation 11(2). He submits that the correct approach is that adopted by Popplewell J in Ex parte Flowers where he followed the Judgement of Lord Clyde in Walter Malcolm .

31. In my opinion Mr Findlay’s submission is correct. If I had to decide the matter, I would hold that consideration of the availability of the accommodation is neither necessary nor relevant. Of course a comparison has to be carried out, whether for the purpose of considering the size of accommodation reasonably required under 11(2)(a) or the amount of the rent payable under 11(2)(c). There must be properties in existence in order to enable that comparison to be made, but there is in my opinion no necessity for such properties to be available, even in the limited sense referred to by Collins J. It is to be assumed, in the absence of any other evidence that the Rent Officer carried out his job properly. (See Henry J in R v Manchester City Council, Ex parte Harcup 26 HLR 402) the Local Authority and the Benefits Review Board are entitled to rely on his findings and to assume that he had made the comparison with other properties.

32. Mr Findlay submits that in any event there was evidence, certainly before the second Review Board, that there was a market or potential market for one bedroom properties let under Assured Tenancies, which gave reasonably equivalent or the same security of tenure as that enjoyed by the Applicant. In their decision letter of 21 Feb. 96 the Board expressly state that they were satisfied about that.

33. Mr Staddon submits that as such evidence was not before the original Board it was not open to the second Board to receive it or to rely upon it. He submits that the second Board only had power to set aside, and that the decisions of the two Boards should not be looked at together.

34. Again, having regard to the conclusion which I have already reached, it is not necessary for me to decide this point. Had I needed to do so, I would have been inclined to hold that the second Board were entitled to receive and to rely on new evidence placed before them, in deciding whether or not to set aside the earlier decision.

35. In my opinion the decisions made by the Respondents on 20 Oct. 95 cannot and should not be disturbed. They were reasonable decisions which were correct in law, which the Respondents were entitled to reach. They were certainly not perverse or irrational. I decline to grant the relief sought, and the application is accordingly dismissed.

36. Who now appears for the respondent?

37. MR EASTERN: I do. I am Mr Eastern.

38. MR JUSTICE TUCKER: Do you have any applicant, Mr Eastern?

39. MR EASTERN: In the circumstances of your judgment, I ask for costs. The Applicant is legally aided, I believe, and in the circumstances I would ask for an order that determination of liablility be postponed.

40. MR JUSTICE TUCKER: Costs on the usual terms not to be enforced without leave, is that what you are asking for?

MR EASTERN: My Lord, yes.

41. MR JUSTICE TUCKER: Yes, Miss Manners.

42. MISS MANNERS: There is nothing I can say about that.

43. MR JUSTICE TUCKER: Application dismissed. Order for the Applicant to pay the Respondent's costs, that order not to be enforced without leave of this Court or the Court of Appeal.

44. MISS MANNERS: My Lord, might I have leave to appeal?

45. MR JUSTICE TUCKER: First of all, you want an order for legal aid taxation?

MISS MANNERS: My Lord, yes.

46. MR JUSTICE TUCKER: Legal aid taxation of the Applicant's costs. Why do you want leave to appeal, Miss Manners?

47. MISS MANNERS: My Lord, because there are two lines of authority leading up to your judgment. You have preferred one and, in my submission, there is a respectable argument in support of the other as well.

48. MR JUSTICE TUCKER: The other line of authority was obiter?

49. MISS MANNERS: It was, but nevertheless it was strong obiter and had been in three cases.

50. MR JUSTICE TUCKER: Yes, what do you say Mr Eastern?

51. MR EASTERN: I ask Your Lordship to consider four points: firstly, your judgment was clear and was supported by authority. Mr Justice Popplewell in Flowers and Lord Clyde in Walter Malcolm and, indeed, as your Lordship correctly states, the decision of Mr Justice Collins in the Coventry City case was obiter. Secondly, my Lord, Regulation 11 of the Housing Benefits Regulations has changed, although the 1987 Regulations do still have some applicability they are becoming less and less so and, in the circumstances, my Lord, any successful appeal by this Applicant would, in my submission, have a limited effect generally.

52. Thirdly, my Lord, if your findings as to the second Review Board in terms of receiving evidence which was not before the first review board was correct, and in my submission they are, there are no grounds of challenge.

53. Fourthly, my Lord, both parties in this case are publicly funded and, in those circumstances, my Lord, I ask you to consider the merits of allowing this matter to be taken any further.

54. MR JUSTICE TUCKER: What troubled me when I came to think about this judgment, having heard the submissions, was that neither counsel had really taken the point that it was either or, either (a) or (c). Counsel rather concentrated their arguments on (c). If I am right, and I do not think it is sought to challenge this part of my judgment, we are not concerned with 11(2)(c), we are only concerned with 11(2)(a) which was that the accommodation was larger than he reasonably required. I do not think 11(2)(c) arises at all. So, my judgment really did not depend on that or the interpretation of the approach to the question of availability. Anything else, Mr Eastern?

MR EASTERN: No, my Lord.

55. MR JUSTICE TUCKER: Yes. Anything else you want to say Miss Manners?

MISS MANNERS: No, my Lord.

56. MR JUSTICE TUCKER: How does 11(2)(c) arise for interpretation in the present case?

57. MISS MANNERS: On your judgment it does not, although if you were wrong on the interpretation -- no one addressed you on the question of the or at the end of class A. It might arise, but on your judgment it does not arise.

58. MR JUSTICE TUCKER: The point of your proposed appeal does not arise.

59. MISS MANNERS: Yes, to the extent that one says that you have taken the wrong approach in reaching your judgment.


60. MR JUSTICE TUCKER: What difference would that have made to the outcome in the event?

61. MISS MANNERS: That I cannot say, but possibly none.

62. MR JUSTICE TUCKER: I do not think I should grant leave,

63. Miss Manners, and I decline to do so.
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